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Different options for dispute 
resolution

MAKE SURE YOU KNOW
This chapter will cover the different options for dispute resolution. It will explore 
mediation, arbitration and litigation, the advantages and disadvantages of 
each of these processes, and the ways in which they can be used to resolve 
a dispute. You are required to be able to apply these methods of dispute 
resolution appropriately and effectively to realistic client-based and ethical 
problems and situations for your SQE1 assessment.

SQE ASSESSMENT ADVICE
As you work through this chapter, remember to pay particular attention in 
your revision to:
• the features of mediation, arbitration and litigation, and their respective 

advantages and disadvantages when you would recommend alternative 
methods of dispute resolution;

• the requirement under the Civil Procedure Rules to consider and explore 
alternative methods of dispute resolution;

• how a litigated claim would proceed if alternative dispute resolution 
methods were unsuccessful.

WHAT DO YOU KNOW ALREADY?
Have a go at these questions before reading this chapter. If you find some 
difficult or cannot remember the answers, make a note to look more closely 
at that subtopic during your revision.
1) Fill in the blank: ‘Litigation should be the _________________ .’ 

[Litigation, page 10]
2) Would the court impose a costs penalty on a party for ignoring an offer 

to mediate from their opponent? 
[In what circumstances is it reasonable to refuse alternative dispute 
resolution (ADR)?, page 3]

3) After arbitration has concluded, a party who is dissatisfied with the outcome:
a) Is bound by the determination.
b) May refer the matter to the court to decide instead.
c) May use another form of alternative dispute resolution.
[Arbitration, page 7]
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4) True or false? Litigation is the quickest and most cost-effective way of 
resolving a dispute. 
[Litigation, page 10]

5) Which of the following is not a method of alternative dispute resolution?
a) Litigation
b) Mediation
c) Early Neutral Evaluation
[Introduction to general principles of alternative dispute resolution, 
page 2]

INTRODUCTION TO GENERAL PRINCIPLES 
OF ALTERNATIVE DISPUTE RESOLUTION
Alternative dispute resolution (ADR) is an umbrella term that covers methods 
of resolving a dispute between parties outside of the civil court process. 
Although parties enter the ADR process voluntarily, the procedural code 
which governs civil litigation in England and Wales, the Civil Procedure 
Rules 1998 (CPR; see page 10), makes it clear that litigation should be a last 
resort and that an offer to engage in a form of ADR by one party should 
not be unreasonably refused by the other. In situations where the court 
considers that a party has unreasonably refused ADR, or that the party has 
been silent in the face of an invitation to participate, the court is entitled to 
impose sanctions or penalties on that party. Such sanctions are generally in 
the form of an unfavourable costs order against the refusing or silent party. 
All forms of ADR are confidential, or ‘without prejudice’. This means that 
parties cannot disclose any information used as part of the ADR process if 
a resolution is not reached, and the matter is subsequently referred back to 
court for determination.

There are many forms of alternative dispute resolution. The SQE only 
requires you to be aware of two: mediation and arbitration.

Key term: litigation
The formal process by which disputes are resolved through the courts. At 
the conclusion of the process, a trial will be held and a judge will make a 
determination on the claim which is binding on the parties.

Key term: mediation
A form of ADR that involves the agreed instruction of an independent 
third party (mediator) to facilitate discussions between disputing parties 
with the aim of reaching an agreed settlement.
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Key term: arbitration
A form of ADR that involves the appointment of an arbitrator, or panel 
of arbitrators, by the disputing parties. The decision made by the 
arbitrator(s) at the conclusion of the procedure is binding on the parties, 
and they are not entitled to subsequently seek a judgment on the matter 
from the court.

It is likely that any questions you will be asked in your SQE assessment on 
this topic will centre around three themes:
• In what circumstances is it reasonable to refuse ADR?
• If it is determined that ADR has been refused unreasonably, what 

sanctions are available for the court to impose?
• Which type of dispute resolution mechanism is most suitable to a 

particular dispute?

Each of these questions will now be considered in turn.

IN WHAT CIRCUMSTANCES IS IT REASONABLE TO 
REFUSE ADR?
The court places a duty on the parties to consider ADR. A party’s reasons 
to refuse it must be justifiable under scrutiny from the court. The Court of 
Appeal set out a list of criteria to determine whether refusal to consider ADR 
is justified (Halsey v Milton Keynes General NHS Trust [2004] EWCA Civ 
576). When considering an SQE question on this topic, make sure you have 
these in mind. They are as follows:
(a) the nature of the dispute;
(b) the merits of the case;
(c) the extent to which other settlement methods have been attempted;
(d) whether the costs of the ADR would be disproportionately high;
(e) whether any delay in setting up and attending the ADR would have been 

prejudicial;
(f) whether the ADR had a reasonable prospect of success.

Exam warning
Be aware that it has been held by the Court of Appeal since Halsey that 
failing to respond to an invitation to ADR is unreasonable in and of itself. 
Even if a party refuses, they must at least engage with the proposal. 
Therefore, if you come across a question where a party has simply not 
responded to an invitation, it is likely that the court will find this conduct 
unreasonable and impose a sanction or penalty against the refusing 
party.
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Revision tip
When faced with a scenario where ADR has been refused by a party, 
consider what you could use from the facts of the case to justify refusal 
of ADR in front of a judge. Would you be able to argue convincingly that 
one or more of the Halsey considerations applied? If the answer is yes, 
then there may not be sanctions applied. If the answer is no, then it is 
likely that the court would impose sanctions.

IF IT IS DETERMINED THAT ADR HAS BEEN REFUSED 
UNREASONABLY, WHAT SANCTIONS ARE AVAILABLE 
FOR THE COURT TO IMPOSE?
The court can issue penalties to parties who unreasonably refuse to either 
comply with a court order requiring the parties to attempt ADR or accept an 
offer made by the other side to attempt to reach settlement using ADR. This 
is the case even when that party has been successful in the action overall. The 
penalties, or sanctions, that are available for the court to impose are known 
as adverse costs orders, and they include:
• depriving a party of being awarded their costs even if they are successful 

in the litigation;
• ordering the party to pay some or all of the losing side’s costs as well as 

their own, even if the party is successful in the litigation;
• ordering a higher rate of interest to be paid on damages awarded by the 

court;
• depriving a party of interest on damages awarded by the court.

Key term: adverse costs order
A court order that requires a party to proceedings to pay some or all of 
the other party’s costs associated with the legal action.

The SQE is likely to ask you to identify the most likely penalty in a given set 
of circumstances. Practice example 1.1 tests your ability to identify the type 
of penalty a court may impose.

Practice example 1.1
Annie has issued proceedings against Joshua for breach of contract. 
During the course of litigation proceedings, the court orders on two 
occasions that the matter be stayed (paused) for a 28-day period for the 
parties to explore ADR. During the 28-day stay period, Annie writes to 
Joshua on seven occasions to ask that he engage in mediation. Joshua 
writes back refusing, on the basis that there is no realistic possibility 
of it succeeding; however, he offers no reasons as to why. The matter 
proceeds to court and Joshua is successful in defending all of the claim. 
Joshua requests the court to order that Annie pays all of his legal costs 
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associated with the action. However, when questioned by the judge 
about his refusal to mediate, he simply says, ‘I didn’t see why I should.’ 
What order is the court likely to make?

The court is likely to order that Joshua pays Annie’s legal costs of the 
action as well as being responsible for his own, despite Joshua being 
successful in defending the claim. Where the court has specifically 
directed that the matter be stayed to allow the parties to attempt 
mediation and there is clear evidence that a party has refused with no 
grounds, the court has discretion to impose a costs sanction on that party.

Exam warning
Rapidly developing case law has shown that objections raised to ADR 
at the time the discussions are taking place are much more likely to 
be accepted as arguments for justifiably refusing it. Parties who raise 
objections having simply refused or ignored an invitation at the time are 
much more likely to be found to have acted unreasonably, and therefore 
have sanctions imposed upon them.

WHICH TYPE OF DISPUTE RESOLUTION MECHANISM IS 
MOST SUITABLE FOR A PARTICULAR DISPUTE?
For you to be able to answer this question, you must know and understand 
how the processes of mediation, arbitration and litigation work, as well as 
their key advantages and disadvantages. We will therefore consider each of 
these in turn.

Mediation
Mediation involves settlement by agreement between the parties, with 
discussions and negotiations facilitated by a mediator.

Once parties to a dispute have consented to mediate in principle, they 
will nominate and agree on the appointment of an independent mediator. 
Following this, both parties will send written position statements to the 
mediator, which set out a background to the case, the points in dispute 
and any proposals they may have for settlement. The mediator will use this 
document to prepare for the face-to-face meeting.

A date and place for the mediation to take place will then be agreed 
between the parties and the mediator. On the day, each party will generally 
occupy a separate room, and the mediator will ‘shuttle’ between them. 
It is the mediator’s job to isolate the areas of genuine legal and practical 
disagreement between the parties and to direct the parties towards a 
personalised settlement that is to both of their satisfactions.
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It is important to note that any documents or representations made or relied 
upon by any parties to mediation are ‘without prejudice’, meaning they are 
confidential and are not to be used in the context of any subsequent court 
proceedings should the mediation be unsuccessful.

Advantages and disadvantages of mediation
Tables 1.1 and 1.2 outline the key advantages and disadvantages of mediation.

Table 1.1: Advantages of mediation

Advantage Explanation 

Flexible There is no set process – it can be set to suit the 
individual circumstances of the case (including 
keeping parties entirely separate if the relationship has 
disintegrated to that extent). Mediation also allows 
issues to be ‘unbundled’ (ie broken down into smaller 
issues that can be resolved more easily).

Cost-effective Mediation is often much cheaper than litigation.

Speedy Mediations can be arranged reasonably quickly 
and can result in swifter resolution of the dispute 
compared with litigation.

Confidential Mediation is a private process, and therefore is useful 
to commercial entities who may find their reputation 
damaged at trial or wish to protect trade secrets or 
confidential information from competitors.

Preserves 
relationships

As a mediated settlement requires agreement from 
both parties, it is more likely to preserve commercial 
or personal relationships than an adversarial trial 
followed by a win/lose court determination.

Settlement terms 
can be more 
creative

The court is only able to award a remedy that has 
been claimed and is legally within their discretion. 
Mediation allows parties to be creative in the terms 
of settlement (eg apologising or agreeing to continue 
trading with each other on renewed terms).

Increases the 
likelihood of a 
later negotiated 
settlement, even 
if unsuccessful

Even if an agreement is not reached, it helps parties 
to understand each other’s position to the point that 
settlement could take place via negotiations between 
party solicitors after the mediation.

Parties can return 
to court if a 
settlement is not 
reached

If it is clear that an agreed settlement will not be 
reached, parties can be safe in the knowledge that 
they can still commence or continue with proceedings 
through the court.



Table 1.2: Disadvantages of mediation

Disadvantage Explanation

Enforceability of 
verbal agreements

Unless there is a written agreement (essentially 
a contract) between the parties, then it is not 
enforceable through the courts.

All parties must 
agree to a proposed 
resolution

If one party has already shown rigid unwillingness 
to negotiate, mediation could prove to be a futile 
exercise.

Can increase costs if 
parties are unwilling 
to cooperate

If one or both parties are unwilling to even consider 
settlement, then mediation will likely fail and just 
increase the costs to the parties overall.

Parties are not 
required to disclose 
documentation

There are no formal rules in mediation, and 
therefore parties can deliberately withhold 
information if they think it will be damaging to 
their case. The risk, therefore, is that parties settle 
without having the full facts, and this can hinder 
settlement in disputes where trust between the 
parties has completely disintegrated or there is a 
history of dishonesty between them.

Ability to withdraw Parties can withdraw from mediation at any time, 
risking the exercise being expensive and causing 
unnecessary delay to court proceedings without a 
resolution being reached.

No ‘day in court’ A party who is seeking vindication or validation 
of their conduct or looking for the conduct of 
the opposing party to be penalised will likely not 
achieve this through mediation.

Arbitration
This is a more formal type of ADR than mediation. It involves an appointed 
arbitrator, or a panel of three arbitrators, hearing both sides of a dispute 
before coming to a decision that is binding on the parties.

Arbitration as a form of dispute resolution is most often selected in two 
ways, either due to a business agreement containing a clause that requires 
parties to arbitrate in the event of a dispute, or by an agreement in writing 
between the parties to arbitrate once a dispute has arisen. In either of those 
situations, the parties contractually agree with each other to: first, engage 
in arbitration; and second, be bound by the arbitrator’s decision at the 
conclusion of the proceedings. The arbitrator(s) will typically be selected 
because they have been specifically identified in the original contract 
between the parties or by subsequent written agreement.

Which mechanism is most suitable for a particular dispute? 7
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Arbitration proceedings in England and Wales are governed by the 
Arbitration Act 1996, provided the agreement is in writing. The arbitrator 
will decide on the relevant procedural and evidential matters, often require 
disclosure of key documents, and allow for witnesses to be examined and 
cross-examined. In this way, arbitration is similar to the court process. The 
key difference is that arbitration is quicker as it does not need to comply 
with the formal requirements and timetables laid out in the CPR.

The parties are not entitled to refer the matter to court if they are not satisfied 
with the outcome; this is an important distinction between arbitration and 
mediation. The decision taken by the arbitrator is legally binding on the 
parties, in the same way that a court judgment would be.

Advantages and disadvantages of arbitration
Tables 1.3 and 1.4 outline the key advantages and disadvantages of 
arbitration.

Table 1.3: Advantages of arbitration

Advantage Explanation

Expertise of the 
arbitrator

Often the appointed arbitrator will have significant 
professional expertise in the area that is the subject 
of the dispute. This sometimes means that they can 
be more pragmatic than a judge, who may have only 
minimal experience by comparison.

Speed Arbitration can be arranged more swiftly than parties 
could expect a full trial to take place, and the parties 
can put a time limit on the length of the overall process.

Flexible The procedure that is laid down by the arbitrator can 
be tailored to suit the dispute. The solution that is 
reached by the arbitrator is often more practical and 
pragmatic than any order which the parties could 
receive from the court.

Confidential Proceedings and awards are confidential, unlike court 
judgments. This is particularly attractive in commercial 
actions where the parties do not want their clients or 
competitors to be aware that a dispute has arisen.

Preserves 
relationships

As with mediation, arbitration is more likely to 
preserve commercial or personal relationships since 
it is entirely confidential. Neither party need lose 
face publicly, and it is more likely that a pragmatic 
solution will be reached and imposed by the arbitrator 
which takes account of the parties’ need or desire to 
maintain a working relationship.



Table 1.3: (continued)

Advantage Explanation

Binding decision The parties contractually agree that they will both 
abide by the arbitrator’s decision prior to the 
arbitration hearing. This means that an outcome is 
certain, whereas with mediation it is not.

Enforcement Under section 66 Arbitration Act 1996, a party can 
apply to the High Court to enforce a final arbitral 
award in the same way as a party is free to return to 
the court to enforce a judgment.

Table 1.4: Disadvantages of arbitration

Disadvantage Explanation 

Powers are more 
limited

The powers that the arbitrator has to deal with 
obstructive or awkward parties are significantly 
less than those of the court. Therefore, the process 
requires a degree of good faith between the 
parties.

Cost advantage 
over litigation is 
potentially small

The arbitrator (or panel of arbitrators), legal 
representatives of both sides and any experts 
involved will all need to be paid, much in the 
same way as court proceedings. This therefore 
erodes any potential financial advantage over 
litigation.

Limited scope to 
challenge a decision

Section 68 (2) Arbitration Act 1996 provides that 
a challenge to a decision will only be successful 
where the applicant can prove that there is a 
serious irregularity in the proceedings, the tribunal 
or the award which caused substantial injustice to 
the applicant. The application must be made within 
28 days of the award being made. The criteria 
are therefore very narrow. A serious irregularity 
can include where the arbitrator has erred on the 
particular point of law.

Disclosure and 
remedies available

Depending on the process, rules relating to 
disclosure of key documents are not as prescriptive 
in arbitration, leaving open the possibility that 
information could be withheld. The legal remedies 
available to the arbitrator are also slightly more 
limited than those of the court (eg the arbitrator 
could not make an order imposing an injunction on 
one of the parties).

Which mechanism is most suitable for a particular dispute? 9
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Exam warning
Read the question carefully to identify the client’s personal objectives 
if you are asked what type of ADR would be most suited to a particular 
dispute. If one of the client’s key objectives is flexibility to return to court 
if ADR does not work out, disregard arbitration as an option. If, however, 
the client would just like the matter to be settled quickly, however that is 
achieved, then arbitration would be most suitable.

Practice example 1.2 tests your ability to identify which type of dispute 
resolution mechanism is most suitable for a particular dispute.

Practice example 1.2
John consults you regarding a dispute that has arisen between him and 
his neighbour, Barry, over the location of a boundary fence. John informs 
you that he previously got on well with Barry, that he does not wish to 
move house in the future and that he would prefer a swift settlement. 
Which type of ADR would best suit John’s situation?

Mediation would be John’s best option. It allows him the opportunity 
to reach a negotiated settlement with Barry that both of them have 
worked towards and leaves him with the best chance of preserving a 
reasonable relationship with Barry once the dispute is over.

Litigation
Litigation is referred to in the CPR as the ‘last resort’ for parties who have been 
unable to resolve their dispute through ADR. It is the process through which 
parties ask the court to impose a solution on them after having presented their 
case through documents and oral representations to a judge. The litigation 
process is governed by a set of rules, the Civil Procedure Rules 1998 (CPR).

Entering into litigation must be carefully considered by the parties involved. 
Once proceedings are issued and defended, withdrawing without an 
agreement will likely result in the withdrawing party being ordered to pay 
the other side’s costs.

Key term: Civil Procedure Rules 1998 (CPR)
The CPR are the set of rules that govern how a civil court claim is 
conducted. There are 89 rules in total, each of which is accompanied 
by a Practice Direction that explains how the rule is to operate. It is 
essential that the CPR are complied with by litigating parties or their 
representatives. Failure to comply with a rule could result in a sanction, 
or penalty, being imposed by the court on the offending party.

There are a number of key litigation terms and definitions that the SQE 
requires you to be familiar with. These are contained in Table 1.5.



Table 1.5: Key litigation terms

Key term Definition

claimant A person who makes a claim.

defendant A person against whom a claim is made.

proceedings An action taken through the court to settle a dispute.

direction Instructions given to parties by the court on how they are 
to prepare or conduct a case (not to be confused with a 
Practice Direction).

disclosure The process by which a party makes documents and 
evidence available to the other party as part of the ‘cards 
on the table’ approach encouraged by the CPR.

expert A person who has been instructed to give or prepare 
expert evidence for the purpose of proceedings.

case 
management

The process by which the court actively manages the 
timetable and requirements of a particular claim/case.

costs Reference to costs typically means the costs that are 
associated with the litigation incurred by the parties. This 
can include court fees, expert fees and solicitor/barrister 
fees.

leave ‘Leave’, in the context of civil litigation, is another word 
for ‘permission’. For example, a judge will give ‘leave to 
appeal’, which means permission for a party to appeal a 
decision that has gone against them.

listed The process by which the court arranges the date for a 
hearing or trial.

file Where a party sends a formal document to court for 
placement on the court file, they are said to ‘file’ that 
document with the court.

serve Where a party sends a formal document to their 
opponent, they are said to ‘serve’ that document on the 
other party.

sanction A penalty that is imposed by the court on a party for 
failing to comply with a particular rule, order or direction.

statement of 
case

A document that sets out a party’s case in court 
proceedings.

the other side This is a colloquial expression used commonly in practice to 
describe the solicitors on the opposing side of a dispute.

enforcement The process by which a party asks the court to force their 
opponent to comply with an order made by the court at 
trial.

Which mechanism is most suitable for a particular dispute? 11
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Advantages and disadvantages of litigation
The SQE requires you to be familiar with the advantages and disadvantages of 
litigation, as well as knowing the content of the rules that relate to conducting 
litigation on behalf of a client. These are covered in Tables 1.6 and 1.7.

Table 1.6: Advantages of litigation

Advantage Explanation

Strict rules that govern the 
behaviour of parties

The CPR provide a rigid framework of 
rules that the court expects parties to 
comply with. If one party does not conduct 
themselves within the confines of these 
rules, the court can impose sanctions. 
These rules also contain guidance on pre-
action conduct (ie how parties behave 
before a claim is issued) to ensure that 
litigation is only used where there is no 
other alternative.

Disclosure Parties are required to put their ‘cards 
on the table’ and produce all available 
evidence that relates to the claim 
(including that which adversely affects 
a party’s claim) at as early a stage as 
possible. Failure to disclose a key piece of 
evidence by the deadline for disclosure will 
result in that piece being excluded unless 
the court specifically gives permission for 
it to be used.

Outcome may be easier to 
predict if there are similar 
previously decided cases

Due to the rules surrounding precedent, 
a lower court is bound to follow the 
ruling of a higher court in the event that a 
decision on a point of law has been taken 
previously.

Binding decision Once the trial has concluded, the judge or 
judges will make a decision, enshrined into 
an order, that is binding on the parties.

Appeal The parties have the right to apply for 
leave, or permission, to appeal a decision 
that has been taken.

Enforcement In the event that the losing party fails to 
comply with a court order, the successful 
party can apply to the court to enforce the 
terms of that order.



Table 1.7: Disadvantages of litigation

Disadvantage Explanation

Time-consuming Litigation is time-consuming for a variety of different 
reasons. First, in order to be thorough and ensure the 
proper administration of justice, the court sets a full 
timetable for the case to follow, which is designed 
to allow for exploration of all the legal and evidential 
issues between the parties. Second, the court is almost 
constantly dealing with a huge backlog of cases, and 
listing takes place on a first come, first served basis. 
Parties could therefore be waiting months before a 
future trial date is set.

Complex 
to conduct 
without legal 
representation

Despite there being helpful Practice Directions, the 
CPR were drafted for lawyers by lawyers and are very 
difficult to follow for a layperson without the benefit 
of any legal advice or representation.

Costly Litigation is notoriously expensive for parties. Due 
to its complexity, parties typically instruct legal 
representation; and given the volume of work that is 
required to prepare a matter for trial, legal fees are 
often very high indeed. Other fees are also potentially 
payable, such as expert fees, barrister fees or court 
fees.

Adversarial The way in which litigation is conducted is naturally 
adversarial. There will be a winner and a loser, and 
typically there is very little chance of preservation of 
the relationship between parties after litigation has 
concluded.

Exam warning
Bear in mind that even if the client in your SQE question desires all 
the advantages of litigation, they are still required to consider ADR. 
Simply stating to the court that litigation fits better with the aims of a 
client will not be sufficient reason to not engage in ADR before issuing 
proceedings.

The litigation process
The litigation process can be divided into five stages, which are summarised 
below:
1. Pre-court involvement

This is commonly referred to as the ‘pre-action conduct’ stage. The CPR 
contain a number of pre-action protocols and a Practice Direction on 
Pre-Action Conduct, which guide parties on the steps to take prior to 
issuing proceedings. These are explained in more detail in Chapter 2.

Which mechanism is most suitable for a particular dispute? 13
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2. Commencing and defending formal proceedings
The claimant will commence proceedings by filing a claim form with the 
court, which will include particulars of the claim (ie a document that sets 
out the facts, the legal basis on which the claim is made and the remedy 
sought). If the defendant wishes to defend the action, they will file a 
defence with the court and serve it on the claimant. This is explained in 
more detail in Chapters 3 and 4.

3. Case management by the court
Once the claim and defence have been filed with the court, a judge 
will allocate the claim to one of three ‘tracks’. The court will also issue 
directions to the parties on how they are to conduct the case and 
set deadlines to meet for each stage. Stages include dates by which 
disclosure must take place, by which witness statements must be 
exchanged and, if the parties have the court’s permission to rely on 
expert evidence, when that evidence must be filed with the court. This is 
explained in more detail in Chapter 7.

4. Trial
A judge will hear all of the evidence and make an order that sets out 
who is liable to whom (liability) and for how much (quantum). Once the 
judge has made their decision on liability and quantum, they will then 
make an order on who will pay the legal costs of the matter, and in what 
percentage. This is explained in further detail in Chapter 11.

5. Post-trial
This stage is only necessary if one party disagrees with the decision, 
and therefore appeals it, or if one party fails to pay some or all of the 
judgment debt or associated legal costs, and therefore needs to enforce 
the judgment. This is explained in further detail in Chapter 11.

KEY POINT CHECKLIST
This chapter has covered the following key knowledge points. You can use 
these to structure your revision, ensuring you recall the key details for each 
point, as covered in this chapter.
• The Civil Procedure Rules 1998 are clear that parties are expected to 

engage in ADR to attempt to resolve matters outside of the court.
• Mediation is a form of ADR that involves the parties to a dispute negotiating 

through an independent mediator to try to reach an agreed settlement.
• Arbitration is a form of ADR that involves the parties to a dispute 

presenting their arguments to an independent arbitrator, or panel of 
arbitrators, who will then impose a final determination on the parties.

• The court may impose a range of sanctions or penalties on a party who 
refuses or ignores an invitation to engage in ADR. The most common 
sanction is an adverse costs order.

• Litigation is considered a last resort.
• There are five stages of the litigation process.
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KEY TERMS AND CONCEPTS
• litigation (page 2)
• mediation (page 2)
• arbitration (page 3)
• adverse costs order (page 4)
• Civil Procedure Rules 1998 (CPR) (page 10)

SQE1-STYLE QUESTIONS

QUESTION 1

A client has a dispute with a builder. The builder carried out some remedial 
work on the client’s roof two months ago. The roof subsequently leaked, 
causing £20,000 of damage to the client’s property. The builder has written 
to the client requesting that he agrees to mediate and offering £2,000 to 
settle the dispute; however, the client simply wants his day in court and to 
expose the builder for his poor workmanship.

Which of the following responses best explains the advice that the solicitor 
should give to the client?

A. The client should engage in mediation with the builder. If he fails to do 
so, the court will impose costs sanctions on him.

B. The client should ignore the invitation to mediate on the basis that he 
has not technically refused. This means that no costs sanctions will be 
imposed on him.

C. The client should write back to the builder refusing to mediate and 
informing him that he wants his day in court. However, the solicitor 
should warn him that the court will likely impose sanctions on him for 
failing to engage in alternative forms of dispute resolution.

D. The client should write back to the builder refusing to mediate on the 
basis that the offer made is unreasonable and significantly below the 
overall value of the claim. The court will be unlikely to impose sanctions if 
it feels that the refusal is justified.

E. The client should write back to the builder refusing to mediate on 
the basis that their commercial relationship has broken down and is 
unsalvageable, and that mediation will therefore not work. The court will 
be unlikely to impose sanctions if it feels that the refusal is justified.

QUESTION 2

A client is a car dealer specialising in selling luxury vintage cars to collectors. 
A customer who purchased a 1975 vintage car three weeks ago has contacted 
the client with a complaint, saying that the car is not as described and is 



16 Different options for dispute resolution

therefore not worth the amount the customer paid for it. The customer 
generally purchases between four and six vehicles a year from the client 
and is widely known in the vintage car collecting community.

Which of the following is the client’s best option for resolving the dispute, 
and why?

A. Mediation, as it is quicker and more likely to result in a better settlement 
for the client.

B. Mediation, as it is confidential, and therefore no other customers can find 
out about any settlement reached.

C. Mediation, as it is most likely to result in a preservation of the existing 
business relationship between the parties.

D. Arbitration, as the parties can involve witnesses and experts in the 
proceedings.

E. Arbitration, as it is best that a confidential decision is imposed on the 
parties.

QUESTION 3

A client writes to their opponent offering to mediate on seven separate 
occasions: three before proceedings were issued and four while proceedings 
were ongoing. The opponent writes back on two occasions refusing 
mediation and ignores the remaining invitations. The client is the defendant 
in the action, and at trial the judge finds in the claimant’s favour and awards 
the full value of the claimant’s claim.

Which of the following best describes how the court will deal with the legal 
costs of the action, and why?

A. The court will order that the client pay their opponent’s legal costs as 
well as their own, as the client has lost the case.

B. The court will order that the client only pay a proportion of their 
opponent’s legal fees as well as their own, as even though the client has 
lost the case overall they did attempt to engage in alternative dispute 
resolution.

C. The court will order that the client’s opponent pays their own legal costs 
by way of sanction for refusing to mediate.

D. The court will order that the opponent pays the client’s full legal costs as 
well as their own by way of sanction for refusing to mediate.

E. The court will order that the opponent pays a percentage of the client’s 
legal costs as well as their own by way of sanction for refusing to 
mediate.
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QUESTION 4

A company enters into a written agreement with a customer to appoint 
an arbitrator to resolve a dispute. The matter proceeds to arbitration and 
the customer is successful. However, upon taking legal advice immediately 
after the award is made, the company believes that the arbitrator may have 
misunderstood the law and applied it incorrectly.

Which of the following best reflects the legal position?

A. The company can refer the matter back to the arbitrator with an 
explanation of why they feel the law was wrongly applied. The arbitrator 
will then reconsider.

B. The company can appeal to the High Court on the basis that the 
arbitrator has wrongly applied the law.

C. The company can seek the permission of the High Court to challenge the 
decision of the arbitrator on the basis that they have wrongly applied the 
law.

D. The company can request that the matter be heard by a different 
arbitrator with specific knowledge of the law in the relevant area.

E. The company is bound by the decision and award made by the arbitrator, 
and therefore must comply with its terms.

QUESTION 5

A client has repeatedly attempted to settle a dispute by mediation with 
their opponent. The opponent has attended mediation, but this failed as the 
opponent left the meeting after 25 minutes, saying that it was a waste of 
time. The client has since written again to the opponent offering to rearrange 
mediation, but the opponent has not responded. It is now six weeks since 
the opponent last responded to correspondence.

Which of the following responses best explains the advice the solicitor 
should give to the client, and why?

A. The client should issue proceedings against their opponent. Mediation 
has been unsuccessful and it is clear that the opponent does not wish to 
engage any further in pre-action negotiations.

B. The client should issue proceedings against their opponent. It is most 
appropriate for the court to deal with the matter from this point.

C. The client should issue proceedings against their opponent. After a 
six-week lapse in time, parties are automatically entitled to apply to the 
court for resolution.

D. The client should keep trying to arrange mediation. The opponent is 
clearly willing to mediate in principle as they attended the original 
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mediation, and the court could impose costs sanctions on the client if 
they are shown to have issued proceedings too quickly.

E. The client should try to arrange arbitration. This would clearly be a better 
method of alternative dispute resolution.

ANSWERS TO QUESTIONS

Answers to ‘What do you know already?’ questions at the start of the 
chapter

1) Litigation should be the last resort. The CPR make it clear that parties 
should only resort to litigation once alternative methods of dispute 
resolution have been explored.

2) Yes, it is very likely that the court would impose a costs sanction in 
this case. Case law has made clear that if a party refuses to engage 
in mediation following an offer from their opponent, they should 
communicate this clearly and give reasons for their refusal.

3) The correct answer was (a). Parties who agree to arbitration are not 
able to refer their matter to the court if they are dissatisfied with the 
outcome.

4) False. Litigation is arguably the slowest and most expensive method of 
dispute resolution.

5) The correct answer was (a). Litigation is not a form of ADR.

Answers to end-of-chapter SQE1-style questions

Question 1:
 The correct answer was C. The instructions the client has given is that 

he does not wish for mediation to go ahead because he wants his day in 
court, but the solicitor ought to advise him it is likely that costs sanctions 
will be applied to him as this is not a potentially justifiable reason for 
failing to mediate. Option D is not correct as basing a refusal on the fact 
that the opening offer is low would be too premature, and option E can be 
disregarded as preservation of a commercial relationship is an advantage 
of mediation, as opposed to a reason for not engaging in it. Mediation is 
not compulsory, so option A is incorrect, and parties should never simply 
ignore an offer to mediate, making option B incorrect as well.

Question 2:
 The correct answer was C. Given the long-standing business relationship 

between the parties and its regularity, a mediated settlement is most 
likely to result in a preservation of that relationship, and therefore be the 
best option. Arbitration is more adversarial, and therefore not suitable 
for a dispute such as this, which discards options D and E. Options A 
and B are both good reasons for pursuing mediation, but do not reflect 
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the commercial reality of the relationship between the parties in this 
scenario, and are therefore incorrect.

Question 3:
 The correct answer was E. Due to the opponent failing to acknowledge 

repeated attempts to mediate, the court would almost certainly impose 
a costs sanction by ordering them to pay their own legal costs and fees 
as well as a percentage of the client’s. Options A and B are incorrect as, 
even though the opponent has won the case overall, the courts would 
not follow the general rule of loser pays winner’s costs on account of the 
invitations to mediation being ignored. Option C is not likely as it would 
not be regarded as a sufficient penalty, and option D is unlikely as it 
would be viewed as too harsh.

Question 4:
 The correct answer was B. Under section 68 Arbitration Act 1996, parties 

have a right to refer a matter to the court where they feel that the 
arbitrator has misapplied the law. Option A is incorrect as the arbitrator 
would not reconsider a decision already taken, option C is not correct 
as the parties do not need to seek permission of the court to appeal an 
arbitral decision, and option D is incorrect as there is no mechanism by 
which this is possible. Finally, option E is incorrect as the ground for appeal 
under section 68 seems to be met, and therefore the party is not simply 
stuck with the decision as they would be if they simply disagreed with it.

Question 5:
 The correct answer was A. It is quite clear that mediation has failed and 

that the opponent is no longer willing to engage in it. Litigation is treated 
as a last resort, but in this case the client can evidence to the court that 
attempts at alternative dispute resolution (ADR) have been made and 
have failed. Option B is not correct as the justification is not as strong as 
option A, and option C is incorrect as there is no time frame contained 
in either the Civil Procedure Rules or case law to indicate that after six 
weeks of no communication, parties are justified in issuing proceedings. 
Option D is not correct as the court does recognise that some parties 
are simply unwilling to engage in ADR, and therefore the court is the 
right place to go in that situation. Finally, option E is not correct as ADR 
has already failed; there is no reason to think that the opponent would 
engage with arbitration, and the client is under no obligation to pursue 
other forms of ADR once one has failed.

KEY CASES, RULES, STATUTES AND INSTRUMENTS
The SQE1 Assessment Specification does not require you to know any case 
names or statutory materials for the topic of different options for dispute 
resolution.




